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Ecosystem under the IBC (See Figure 1)
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The Insolvency and Bankruptcy Code, 2016 (“IBC” / the 
“Code”) came into being in India in May 2016. It has 
become operative since December 2016. Since its                
inception, the Code has evolved remarkably well. The 
commitment shown from all stakeholders, be it the             
government, the regulator or the creditors, has been very 
impressive. After GST, IBC is probably the most important 
legislative reform in the recent years, as it is expected to 
resolve the prevailing financial distress and the twin balance 
sheet problem currently being faced in India, which is also 
hampering investment growth.

The IBC consolidates and amends the relevant laws relating
to reorganisation and insolvency resolution in India. It strives
to maximise the value of  assets of  distressed entities and
balance the interests of  all the stakeholders. Once a
company has been admitted under the IBC by the national
Company Law Tribunal (“NCLT”), it will be subject to a
moratorium period of  180 days from the date of  NCLT order
(extendable up to 270 days) for determining a potential
resolution including identifying new investor(s) and
restructuring the current outstanding debts of  the company.
Failure to arrive at a resolution within the given timeframe will
push the company into liquidation.

During the moratorium period, Financial Creditors will be    
in control of  the management of  the company through an 
appointed Insolvency Professional. An Insolvency             
Professional (“IP”), approved by NCLT, will take over the  
management of  the Company and run the operations of    
the company during the moratorium period at the behest    
of  the creditors.

The Code clearly defines the ‘order of  priority’ or the           
waterfall mechanism in which fund flows will be distributed 
among the various categories of  creditors. It is very            
significant that the government has assigned itself  a 
position in the waterfall which is junior to most other         
creditors. The code also authorises the IP to inquire and 
investigate about past transactions and in case of  any    
illegal diversion of  assets, necessary action can be              
initiated through order of  NCLT.

The Soul of  the Code is “Resolution of  the Distress”.           
Liquidation is only an option where the resolution has     
failed in a time bound manner. The IP in consultation with   
the Committee of  Creditors (“CoC”) and in compliance    
with the requirements of  the Code will lay down the key   
criteria for any resolution applicant to be able to submit a  
resolution plan. The IP will also develop a detailed                
Information Memorandum which will contain relevant and 
useful details about the subject company which can be   
circulated among shortlisted resolution applicants for     
them to be able to devise their resolution proposals. The   
CoC acting through the IP evaluates competitive resolution  
proposals during the moratorium period and approves the  
best one that maximises the value of  assets of  the   
distressed company. For any resolution proposal to be 
approved a majority vote of  at least 75% of  the CoC (in 
terms of  value) is required.

The Code strives for resolution and discourages liquidation  
and recovery in several ways. It prevents a firm from
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Figure 1: Ecosystem under the IBC 

IBBI is the apex body governing        
Insolvency and Bankruptcy Code.

Its role is to set up the necessary   
infrastructure and accredit Insolvency  
Professionals (IPs) and Information 
Utilities (IUs)

Insolvency Professional Agencies (IPAs) admit 
insolvency professionals as members amongst other 
responsibilities

Currently there are three IPAs
     • Indian Institute of Insolvency Professional of ICAI
     • ICSI Insolvency Professional Agency
     • Insolvency Professional Agency of Institute of Cost 
      Accountant of India

Adjudicating Authority (AA) would have exclusive juridiction to deal 
with insolvency related matters. National Company Law Tribunal 
(NCLT) would be AA for Corporate Person and LLP firms insolvency 
while Debt Recovery Tribunal (DRT) would be the AA for individual 
or partnership insolvency respectively.

National Company Law Appellate Tribunal (NCLAT) would be 
Appellate Authority for Corporate and LLP insolvency while Debt 
Recovery Appellate Tribunal (DRAT) would be the AA for individu    
or partnership insolvency respectively.

IPs are professionals registered with 
IBBI, who would act as Interim           
Resolution Professional/Resolution   
Professional/Liquidator/Bankruptcy   
Trustee in insolvency resolution   
process

Information Utilities collect, store   
and distribute information related to           
the indebtedness of Companies.

NeSL is first Information Utility under  
IBS, 2016.
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granting a preferential treatment to any particular creditor 
(as the waterfall for fund allocation is well defined under the 
Code). The Code prohibits any action to foreclose, recover 
or enforce any security interest during the moratorium 
period. In case of  any creditors who are dissenting to a 
potential resolution proposal, such creditors will only be 
entitled to their portion of  liquidation value of  the company 
and not the default amount or the enterprise value of  the 
firm (in a going concern scenario).

The Central Government is also making the right moves to 
facilitate the Code, for instance amendments have been 
made under various acts including the Income Tax Act, The 
Companies Act, The Banking Regulations Act; to smoothen 
out the resolution process. Provisions under the Income Tax 
were amended to allow the entity proposing a resolution 
plan to set off  the proposed debt haircut against the carried 
forward losses of  the company. The amendment to the 
Banking Regulation Act enables RBI to force banks to file 
their distressed accounts under IBC. The Reserve Bank of  
India (“RBI”), in turn, came up with an initial list of  12 
companies and following up with another 28 companies, 
which amounts to around 50% of  total distressed assets in 
the banking system in India.

Key Statistics on how the IBC has progressed since              
inception

After notification of  relevant provisions of  the Code, 2,434 
fresh cases (including both corporates and other entities) 
were filed before Adjudicating Authority and 2,304 cases of  
winding up of  companies were transferred from various 
high courts. Out of  these, a total of  2,750 cases have been 
disposed of  and 1,988 cases were pending as on 30 
November 2017 (Source: Insolvency and Bankruptcy Board 
of  India (“IBBI”))

As at end of  December 2017, 461 corporates were              
undergoing the resolution process, as shown in table below. 
Of  the 540 corporates admitted for resolution, 39 were 
closed on appeal or review:

Table 1: Statistics on Number of Corporates undergoing 
IBC process (see page 4)

The distribution of  stakeholders who triggered resolution 
are given in table below. The number of  Corporate                
Insolvency Resolution Process (“CIRP”) triggered by          
Operating Creditors (“OCs”) is relatively more, though the 
number of  CIRPs initiated by Financial Creditors (“FC”) has 
now started an uptrend, prompted by the recent           
amendments to the Banking Regulations Act.

Table 2: Initiation of Corporate Insolvency Resolution  
Process – Stakeholder Distribution (see page 4)

As at December 2017, CIRPs has resulted in 10 resolutions. 
The resolution plan for the revival of  these 10 companies 
have been admitted by the Adjudicating Authority. Similarly, 
as of  December 2017, CIRPs have resulted in 30                   
liquidations. In addition, 108 voluntary liquidations were also
in process till the end of  December 2017.

Challenges in implementing the IBC

On expected lines, the anxiety associated with the                
implementation of  a new law will obviously pose certain 
challenges in the implementation of  the same in its initial 
phases of  existence. Some of  the boarder issues primarily 
include the capability of  the CoC to take timely decisions on 
the proposed resolution plans for the distressed entities. 
Since these resolution plans may involve deep haircuts for 
existing outstanding dues and therefore making it              
challenging for the creditors to act upon them. Even the IPs 
are treading cautiously because of  a lack of  precedent, as 
the IBC is relatively new. Further, uncertainty about the 
liability and consequences of  their actions is also impacting 
performance.

In certain cases, Resolution Applicants and owners of  
companies that defaulted on debt repayments are 
complaining of  arbitrary use and interpretations of  the IBC 
by IP and lenders. Experts fear that more cases relating to 
non-performing assets (“NPAs”) resolution may likely head 
to court. While the resolution process of  some high profiles 
cases like the Binani Cement (estimated dues ~INR40 
Billion), Videocon Industries, and Jaypee (estimated dues 
~INR133 Billion) are in court, the next round of  litigation may 
be expected in the bidding process of  high profile cases 
like Bhushan Power & Steel (estimated dues ~INR485 
Billion) and Essar Steel (estimated dues ~508 Billion).

Another pressing issue is the availability of  the required 
infrastructure to implement the Code. The NCLT is the 
Adjudicating Authority for CIRP and the fact that the NCLT is 
burdened with several other corporate matters, might 
impact the timely implementation of  the Code. As can be 
seen from the statistics above, there are still large number of  
cases which are pending for disposal



The stringent timelines under the Code for resolution

process may also present challenges in the initial

phases, especially when all the relevant stakeholders

including the creditors, IPs, company management

are yet to catch up with the renewed requirements

under the Code. 

Conclusion

While it may take some more time to fill in all the gaps,

the IBC is by far the best insolvency law India could

have enacted in the current circumstances. We are

hopeful that it will be upgraded as it gains maturity

and its users gain experience. 

The law looks effective, but implementation

challenges abound and it may take some time before

it delivers the desired results. However, we feel fairly

confident that the IBBI is constantly monitoring the

progress of  the Code and will initiate the necessary

steps in order to sort out the legal and practical

issues that have come to the fore. 

Over time, we expect to see most of  the current

insecurities and challenges diminishing with

increasing confidence among all stakeholders. We

feel confident that IBC will play a vital role over the

next few years in reviving the stressed asset scenario

in India and in dealing with the twin balance sheet

issues which plagues both the banks as well as the

corporates in India. 
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Table 2: Initiation of Corporate Insolvency 
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2017
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2017
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2017

Total

No. of

CIRPs at

the

beginning
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Quarter

0

37

157

376

-

Admitted

38

128

234

140

540

Appeal/

Review

1

8

6

24

39

Approval

of

Resolution

Plan

0

0

2

8

10

Commencement

of Liquidation 

0

0

7

23

30

No. of

Corporates

undergoing

Resolution

at the end of

the Quarter

37

157

376

461

461

Closure By

Source: IBBI

Quarter

Jan- Mar, 2017

Apr-Jun, 2017 

July- Sept, 2017

Oct- Dec, 2017

Total

Financial

Creditor

9

32

97

60

198

Operational

Creditor

7

59

102

66

234

Corporate

Debtor

22

37

35

14

108

Total

38

128

234

140

540

No. of Resolution Process Initiated by

Source: IBBI
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