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Slump sale is one of the forms of mode of business transfer popularly used in M&A as well as internal reorganisation 
in India. 

The term ‘Slump Sale’ has been defined in S. 2(42C) of the Income tax Act (“ITA”), and the tax computation 
mechanism for determining capital gains in a slump sale is covered under S. 50B of ITA. 

The wordings of ‘Slump Sale’ definition have been presently put up in a manner that have led to interpretations 
restricting its taxing scope only to a ‘sale’ transaction (viz., transactions where only money has been used to settle 
consideration). This casted a doubt around the taxation of other transactions where consideration has been by other 
means - eg. Shares, Securities, etc.(popularly, referred to as ‘Slump Exchange’) and resulted in tax controversies.   

The Finance Bill 2021 (‘FB2021’) seeks to amend S. 2(42C) to settle this controversy retroactively effective FY2020-21. 

The existing controversy, the proposed amendment and the impact of the amendment is analysed hereunder.

S. 2(42C) of ITA defines a "slump sale" “ to mean the transfer of one or more undertakings as a result of the sale for a 
lump sum consideration without values being assigned to the individual assets and liabilities in such sales”. (emphasis 
supplied)

Basis the wordings of the definition, an interpretation was drawn that this definition only encompasses a business 
transfer that is a ‘Sale’, and a ‘Sale’ means a transaction where money was used to discharge consideration. A natural 
corollary therefore was that any other mode of consideration discharge - viz., settlement not with money but through 
other means (eg. Shares, securities, etc) - should not fall within the purview of these provisions, and therefore not 
taxable following the earlier principles of interpretation. Some of key judgements supporting the view that transfer 
includes only ‘sale’ and no other mode were:

Background
The existing provisions viz. S. 2(42C) and S. 50B were 
introduced vide Finance Act, 1999 and were made 
effective from 1 April 2000.

Prior to its applicability, sale of business undertaking 
as a going concern was not chargeable to capital 
gains under S. 45. The reason given was – a sale of 
business undertaking included within its ambit 
various rights, assets whether contingent or definite, 
corporeal and incorporeal, present or future. It was 
not possible to compute the cost of acquisition and 
the date of acquisition for the entire undertaking as a 
whole. Thus, the computational provisions failed and 

placing reliance on the decision of Sunil Siddharthbhai 
v. CIT, (1985) 156 ITR 509 (SC) a view was taken that 
capital gains would not be applicable.

This view was blessed by the judiciary as well. 

Reference to some decisions in this regard: 

Industrial Machinery Associates v. CIT, (2002) 81 ITD 
482 (Ahd); 

Coromandel Fertilizers Ltd v. DCIT, (2004) 90 ITD 344 
(Hyd); 

CIT v. B.V. Reddy Marketing (P.) Ltd., (2014) 42 
taxmann.com 311 (Kar).

Existing Position

CIT v Bharat Bijlee Ltd, (2014) 365 ITR 258 (Bom)

Bennett Coleman & Co. Ltd v ACIT (2018) 89 taxmann.com 415 (Mum) 

Oricon Enterprises Ltd v ACIT (2018) 94 taxmann.com 250 (Mum) 

Areva T&D (2020) 119 taxmann.com 171 (Mad)
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The Bharat Bijlee’s judgement (supra) primarily relied on a Supreme Court’s decision in CIT v. Motors & General Stores (P.) 
Ltd., (1967) 66 ITR 692 (SC) wherein it was held sales implies that the consideration is received in cash/money and not in 
kind. Accordingly, it was held that where consideration is not paid in money/cash, the same shall not be treated as a slump 
sale and thus not liable for taxation.

On the other hand, the Tax Authorities generally believed that the intent of current provisions is not linked with the mode of 
discharge and is wide enough to cover all means of settlement (viz., monetary as well as non-monetary). Some of key 
judgements supporting the view that transfer includes not only ‘sale’ but also other modes, were:

The key argument was while there are two tranches in a transaction – the first being the transfer, and the other being the 
mode of consideration – merely because consideration is discharged by any other mode would not drag the event outside 
the purview of transfer.

Virtual Software Training (P.) Ltd. v. ITO, (2007) 17 SOT 347 (Del Trib)

SREI Infrastructure Finance Ltd. v. IT Settlement Commission, (2012) 20 taxmann.com 476 (Del)

FB2021 Proposal

The FB2021 seeks to amend the Slump Sale definition 
[S. 2(42C)] to encompass all modes of transfer (viz., 
Sale, Exchange, Relinquishment and Extinguishment) 
within the purview of Slump Sale. 

The relevant part from the Explanatory Budget 
Memorandum is being provided as under:

“….This has been interpreted by some courts that 
other means of transfer listed in sub-section (47) of 
section 2 of the Act, in relation to definition of the 
word “transfer” in relation to capital asset like 
exchange, relinquishment etc, are excluded.
 While discussing transfer as a result of sale it needs 
to be kept in mind that it is the substance of 
transaction that is more important than the name 
given to it by the parties to the transaction. For 
example, a transaction of “sale” may be disguised as 
“exchange” by the parties to the transaction, but 

such transactions may already be covered under the 
definition of slump sale as it exists today on the basis 
that it is transfer by way of sale and not by way of 
exchange…. Thus, a transfer which “in effect and 
substance” is by way of sale is also currently covered 
in the definition of slump sale under section 50C of 
the Act as interpreted by various courts. However, it 
is still seen that tax avoidance schemes are drawn 
to defeat the intent of this provision and Courts can 
always intervene to find the true substance of the 
transaction and purpose of section of 50C of the 
Act.” (emphasis supplied)

In the Explanatory Memorandum, reference of few 
Supreme Court decisions has been given to state 
that sale includes transfer.
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Thus, the reference made in the memorandum with 
respect to tax avoidance and disguising of sale as 
exchange for the purpose of tax is uncalled for. In 
cases such as amalgamation etc, where the 
consideration paid might be in the form of shares 
vis-à-vis money, the NCLT scheme is approved by 
judiciary itself. After a scheme getting approved by 
judiciary, calling it an act of tax evasion is not 
appropriate.

Having said that the intention of the Government, as 
can be understood from the Budget speech and the 
explanatory memorandum, has been to plug the 
loophole available with respect to taxation of 
business transfers. Thus, any kind of slump transfer, 
as against slump sale, would be liable to capital gains 
tax and computation mechanism for this would be 
the provisions of S. 50B.

While one may appreciate Government’s noble 
intentions, equally important is its commitment to 
stick to its own averment that it won’t resort to 
retrospective means of taxation to impose taxes on 
taxpayers. Hence, making the amendments in the 
slump-sale definition with retroactive effect (viz., 
applicable effective the running Tax year FY20-21) 
could be draconian. In a covid-driven year, where 
businesses are attempting to survive and protect 
employment, this could pose difficulty for taxpayers 

esp. for transactions already completed before the 
Budget announcements. They might have taken a 
position of ‘non-taxability’ on Slump Exchange 
structures. However, if these changes are made 
retroactively, then they will be compelled to rework 
their advance taxes, and pay them with interest with 
the authorities and this could bring hardship to the 
acquired business. For those, who are on the verge of 
transaction closing, assuming a slump exchange 
structure, would be compelled to revisit their 
negotiations as retroactive taxation would lead to 
increase the transaction costs. 

While amendments have been made in the Slump 
Sale definition [S. 2(42C)], no corresponding changes 
have been made in S. 50B with respect to the 
manner of determining ‘full value of consideration’ in 
a Slump Exchange transaction. Basis general tax 
principles, it may be fair to expect that the fair value 
of Assets/Securities exchanged for transfer of 
business would constitute the ‘full value of 
consideration’. However, a specific clarification in the 
law will help avoid any potential controversy. 
Additionally, this would also help in subsequent 
Purchase Price Allocation of the Slump Sale 
consideration to determine Book and Tax WDV in the 
hands of the Purchaser.

It is pertinent to note that the issue of transaction being considered as a ‘sale’ or not, if the consideration is not paid in 
money, has been a vexed issue:

In State of T.N. v. Srinivasa Sales Circulation, (1996) 10 SCC 648, for the purpose of The Sale of Goods Act, 1930, it was 
held that “…Similarly, if the consideration of the transfer is not money, but some other valuable consideration, it may 
amount to exchange or barter but not a sale in the strict sense of the law for the purposes of taxation.” (emphasis 
supplied)

As mentioned earlier, the Supreme Court in Motors & General Stores (P.) Ltd. (supra) had held as under:

"The difference between a sale and an exchange is this, that in the former the price is paid in money, whilst in the latter it 
is paid in goods by way of barter." (Chitty on Contracts, 22nd edition, volume II, page 582).” (emphasis supplied)

The Madras High Court in Vishweshwaradas Gokuldass v. The Government of Madras, (1962) 13 STC 113 (Mad), for the 
purpose of The Sale of Goods Act, 1930 held as under:

“Section 4 of the Sale of Goods Act clearly indicates that payment of price is an essential ingredient to constitute a sale. 
Under that Act exchange of property for something other than money is not a sale. But if the exchange is made partly 
for goods and partly for price, the transaction might be one for sale (Aldridge v. Johnson (1857) 7 E. & B. 885, Sheldon v. 
Cox 3 B. & C. 420, G.J. Dawson (Clapham) Ltd. v. H. & G. Dutfield [1936] 2 All E.R. 232).” (emphasis supplied)

Our Analysis
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