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Resolving controversies and providing certainties has been one of the underlying theme of the budget. One such 
area which received the grace is ‘Goodwill’ – although we aren’t sure whether it was merciful or merciless. Both the 
elements – whether its vis-a-vis the Claim of Tax Depreciation or whether it pertains to payment to Partners on their 
retirement - have been proposed by Financial Bill 2021 (“FB2021”) to go a sea-through change. In this write up, we will 
be discussing the former.

The current provisions of Income tax Act, 1961 (“ITA”) doesn’t specifically define the term ‘Goodwill’. 

The Apex Court in CIT v. B.C. Srinivasa Setty, (1981) 128 ITR 294(SC), in context of Goodwill explained “A variety of 
elements goes into its making, and its composition varies in different trades and in different businesses in the same 
trade, and while one element may preponderate in one business, another may dominate in another business. And yet 
because of its intangible nature, it remains in substantial in form and nebulous in character…… Its value may fluctuate 
from one moment to another depending on changes in the reputation of the business it is affected by everything 
relating to the business, the personality and business rectitude of the owners the nature and character of the 
business, its name and reputation, its location, its impact on the contemporary market, the prevailing socio-economic 
ecology, introduction to old customers and agreed absence of competition. There can be no account in value of the 
factors producing it. It is also impossible' to predicate the moment of its birth. It comes silently into the world, unher-
alded and, unproclaimed and its impact may not be visibly felt for an undefined period. Imperceptible at birth it exists 
enwrapped in a concept, growing or fluctuating with the numerous imponderables pouring into, and affecting, the 
business. Undoubtedly, it is an asset of the business, but is it an asset contemplated by section 45.”

An analysis of the above explains that there are various components and a variety of elements under an umbrella that 
together accounts for and gives rise to Goodwill.

S. 32 deals with depreciation related provisions under the ITA. Explanation 3 to S. 32(1) defines intangible asset as 
“intangible assets, being know-how, patents, copyrights, trade marks, licences, franchises or any other business or 
commercial rights of similar nature.”

On analysing the above definition, it can be seen that there is no express mention of the term goodwill. Thus, a 
question arose as to whether Goodwill can fall under the residuary category of “any other business or commercial 
rights of similar nature”. Essentially, it was a matter of interpretation testing the applicability of principle of ejusdem 
generis ; nosctius a sociis etc. There were decisions towards both end – supporting claim of depreciation on goodwill 
as well as rejecting the claim of depreciation on goodwill. Few of those decisions are referred as under:

Current provisions

Cases wherein Depreciation on Goodwill 
was denied:

Guruji Entertainment Network Ltd v. 
ACIT, (2007) 14 SOT 556 (Del Trib)

R.G. Keswani v. ACIT, (2009) 120 TTJ 1081 
(Mum)

KEC International Ltd. v. ACIT, (2010) 41 
SOT 43 (Mum)

Cases wherein Depreciation on Goodwill 
was allowed

Kotak Forex Brokerage Ltd. v. ACIT, 
(2009) 33 SOT 237 (Mum)

Skyline Caterers (P.) Ltd. v. ITO, (2008) 20 
SOT 266 (Mum)

B. Ravindran Pillai v. CIT, (2011) 332 ITR 
531 (Ker) [IT Appeal No. 1741 (Ker.) of 
2009]
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The Supreme Court in CIT v. Smifs Securities Ltd, (2012) 348 ITR 302 (SC) held that Goodwill would fall in the category of 
intangible asset and thus, shall be entitled for tax depreciation. 

A Goodwill recorded by any taxpayer in their books largely emanates out of two counts – (a) Purchased Goodwill (viz., 
Goodwill acquired by paying a specific price/premium while acquiring business; and (b) Goodwill arising consequent to 
reorganisation/revaluation.

The decision of Apex Court in Smifs Securities (supra) ended the controversy around ‘Purchased Goodwill’.  

The decision further went to hold that Goodwill arising consequent to a merger (“Merger Goodwill”) is also tax depreciable. 
Merger goodwill is generally the balance accounting effect for recording the excess merger consideration paid over the 
book value of the Assets acquired under a merger. 

It may be noted that Explanation 2 of S. 43(6) clarifies the following vis-à-vis tax basis in case of Depreciable Assets 
acquired in a Merger. The same is reproduced as under:

While holding this position on Merger Goodwill, the Apex Court did not specifically factor the provisions of S. 43 of the ITA 
which requires the tax WDV of Transferee for any assets acquired under a merger to remain the same as existed in the 
hands of the Transferor.

Hence, despite the Apex Court’s judgement, the Merger Goodwill continued to remain a controversial issue with the Tax 
Authorities. 

Subsequent to SMIFs’ judgement(supra), there were few other cases where Appellate Authorities accepted Goodwill on 
Mergers, slump sale - being tax-depreciable – viz.:

“Explanation 2.—Where in any previous year, any block of assets is transferred,—

then, notwithstanding anything contained in clause (1), the actual cost of the block of assets in the case of the 
transferee-company or the amalgamated company, as the case may be, shall be the written down value of the block 
of assets as in the case of the transferor-company or the amalgamating company for the immediately preceding 
previous year as reduced by the amount of depreciation actually allowed in relation to the said preceding previous 
year”

by a holding company to its subsidiary company or by a subsidiary company to its holding company and the 
conditions of clause (iv) or, as the case may be, of clause (v) of section 47 are satisfied; or

by the amalgamating company to the amalgamated company in a scheme of amalgamation, and the 
amalgamated company is an Indian company,

a.

b.

ThyssenKrupp Elevator (India) (P.)Ltd v. ACIT, (2014) 50 taxmann.com 279 (Del Trib)

PCIT v. Zydus Wellness Ltd., (2017) 87 taxmann.com 82 (Guj)

Mylan Laboratories Ltd v. DCIT, (2020) 113 taxmann.com 6 (Hyd) 

Demag Delaval Industries Turbomachinery (P.) Ltd v. ACIT, (2020) 120 taxmann.com 33 (Mum)

Urmin Marketing (P.) Ltd. v. DCIT, (2020) 122 taxmann.com 40 (Ahd)
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Proposed Amendment by FB2021

The FB2021 seeks to amend the provision of S. 2(11) 
of ITA, which deals with the definition of the term 
‘Block of Assets’. It is proposed that from the 
definition of ‘Block of Assets’ itself, ‘Goodwill from 
business or profession’ should be excluded.

On similar lines, it is also proposed to specifically 
exclude ‘Goodwill’, under S. 32. These amendments 
are being proposed to be made retroactively from the 
current tax year – viz., FY20-21.

In cases where depreciation have been claimed till 31 
March 2020, it is proposed that Income from sale of 
such Goodwill forming part of the block of assets as 
on 31-Mar-20 will be taxed as short term capital gain 
@ 30% (S. 50).

Further, Mechanism to determine the ‘cost of 
acquisition’ of goodwill forming part of the Block for 
computing the capital gains will be separately notified 
by CBDT (S. 55)

Our Analysis
Henceforth, goodwill will not be taxed under S. 50, but will be taxed under S. 45, in case of any transfer.

In case of existing block, the quantum of Goodwill within the block of intangible assets might be difficult to be ascertained 
and we would hope that the CBDT guidelines would address this aspect.

Allowing Tax Depreciation on Purchased Goodwill has been well-established global practice, being followed in various 
countries. The intent of allowing such depreciation being that the taxpayer had incurred a cost for the purpose of his 
business, and hence, should be given the benefit to atleast tax depreciate/amortize it over a period. The memorandum to 
FB2021 incidentally mentions the following:

After this, however, the Memorandum puts up a contradictory explanation that the need of allowing tax depreciation on tax 
goodwill is not as justified as that allowable on other intangible assets/plant & machinery, as Goodwill in general, is not a 
depreciable asset and may see appreciation or otherwise depending upon how a business runs. We would believe that 
irrespective of whichever way Business runs, tax depreciation on Purchased Goodwill should be allowable. This is because 
such deduction claim by the Buyer is not basis the way business performs subsequently, but because there is a cost which 
has been incurred in relation to that business, which as per established tax principles should qualify for a deduction. We 
would hope that the Government recognizes this and make changes in the final amendment so as to continue allow tax 
depreciation on Purchased Goodwill. 

If this doesn’t happen then Business Acquisitions will become more expensive, and that’s not good for a economy having an 
ambitious growth agenda where M&A is one of the commonly-followed strategy by organizations to pursue business 
growth.

Lastly, any proposal with retroactive amendment to levy taxes (like the one on Goodwill) brings additional share of hardship 
on a taxpayer, which is against the pledge taken by the Government. This is especially not good for our country’s image in 
terms of ‘ease of business’ and especially in a difficult year like the current, where our economy and businesses are 
surviving an unprecedented COVID impact. If the proposal is retained as it is, then:

We would hope that the lawmakers pay due attention to this in the final enactment and only make it (if they need to do) 
prospectively.  

“However, in some other cases (like that of acquisition of goodwill by purchase) there could be valid claim of 
depreciation on goodwill in accordance with the decision of Hon’ble Supreme Court holding goodwill of a business 
or profession as a depreciable asset.” 

Buyers will need to rework their advance tax computations and pay additional taxes with interest where they had earlier 
claimed tax depreciation on Goodwill acquired through M&A Transactions closed during the current year; and

For unclosed transactions, the Parties will need to renegotiate the transaction that were envisaged to be closed assuming 
availability of tax depreciation on Goodwill.
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